	STATE OF WISCONSIN        CIRCUIT COURT

                                                      BRANCH 
	    COUNTY
	

	In the 

	

	MOTION TO CHALLENGE VENUE



TO: 
[other parties] 
The petitioner has asked the Court to grant summary judgment on the sole ground alleged in the petition for termination of parental rights, specifically abandonment of the child pursuant to Wis. Stat. sec. 48.415(1)(a)3. Summary judgement is not appropriate as genuine issues of material fact exist as to the sole ground. See Wis. Stat. sec. 802.08 (3). Therefore, the mother respectfully requests that the Court deny the motion for summary judgment.
Abandonment as a ground, considering the facts agreed to and the facts in dispute, is not ripe for summary judgment at this time. In fact, the Supreme Court of Wisconsin recognized that with fact-intensive grounds such as abandonment, summary judgment will ordinarily be inappropriate. See Steven V. v. Kelly H., 2004 WI 47, ¶36, 271 Wis. 2d 1, 678 N.W.2d 856. This case is clearly not an outlier that warrants summary judgment.
Abandonment is not established if the parent proves by the greater weight of the credible evidence, to a reasonable certainty, that they had good cause for failing to visit, failing to communicate with the child, and that they communicated about the child with the persons who had physical custody of the child or with the agency responsible for the care of the child. See Wis. Stat. sec. 48.415(1)(c)(3)(a)
As noted in the supporting affidavits of counsel and of the mother, a genuine issue remains as to whether or not the mother had good cause for failing to have contact with the child. And a genuine issue as to whether Mother failed to have contact with the child’s caregiver and/or the County Human Services Department for a six month period. 
Mother is conceding that the child was placed, or continued in a placement, outside of her home pursuant to a court order which contained the termination of parental rights notice required by law. However, Mother did have good cause for not visiting or communicating with the child and she did communicate about The child with the people who had physical custody of The child, and with the agency that was responsible for The child’s care within the period of March 7, 2015 to October 30, 2017.  

Summary judgment is not appropriate in this case. The petitioner alleges in their motion for summary judgment that Mother abandoned the child for a period of at least six months, specifically the period between March 7, 2015 and October 30, 2017.  However the petitioner’s motion neglects to mention that Mother had good cause for failing to have contact with the child which include the child’s young age, Mother’s periods of incarceration, and the distance between Mother and the child’s placement to name a few. (See Aff. of mother.) The petitioner’s motion also neglects to mention that during that time period Mother had ongoing communication with the foster parents, the foster parents, who had placement of the child and case manager assigned to the child’s case. The attached affidavits of Mother and attorney support this communication. 
At no point between March 7, 2015 to October 30, 2017 is there a period in excess of six months that Mother failed to communicate with the child or about the child with the people or agency responsible for her care.  
On a separate note, there is a genuine issue of fact when it comes to the credibility of the County Human Services Department and the record keeping that took place in this case. Caseworker admits that there may be missing evidence as to the contact between Mother and the department. (See Aff. of Atty.) The petition for termination of Mother’s parental rights relies on the sworn statement of the caseworker concerning the lack of contact between Mother and the child.  In deciding this question, the jury will have to assess the credibility of this party and determine if  the caseworker’s memory and record keeping is accurate and complete.

For the foregoing reasons, Mother respectfully requests that this court dismiss the petitioner’s motion for summary judgment and proceed with the scheduled jury trial in the above captioned case. 
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