	STATE OF WISCONSIN        CIRCUIT COURT

                                                      BRANCH 
	    COUNTY
	

	In the 

	

	NOTICE OF MOTION AND MOTION TO DISMISS 



TO: 
[other parties] 

Please Take Notice that the Respondent, Xxxxx Xxxxx, appearing by her attorneys, Robin E. Dorman, Joseph Smith, Jr and Jane Jerman, will appear on the  _________day of _____________, 2021, at __________ o’clock, or as soon thereafter as counsel may be heard, before The Honorable Ellen Brostrom, presiding judge over Milwaukee County Circuit Court Branch 6, and will move the Court to dismiss the above entitled matters and declare Sec 48.415 (2) and (6) unconstitutional due to violations of the 14th Amendment to the United States Constitution and Article I Sections 1 & 8 of the Wisconsin Constitution.   In the alternative, Xx Xxxxx, asks that the Court order that the rights afforded to Indian Children by the State of Wisconsin be afforded to all children in the State of Wisconsin.

As grounds, therefor, please refer to Brief in Support of Motion to Dismiss.

Dated at ________, Wisconsin, this ____ day of 

Respectfully submitted, 

/Electronically signed by/

________________________________________

[name]
State Bar No. 

Attorney for 

[address]
[phone] 
Email: 
Issues Presented
1.    Does 48.415(2) and 48.415(6) violate Xxxxxxxx’s Equal Protection Rights on its face and as applied?  Yes and Yes

2.     Does 48.415(2) and 48.415(6) violate Xxxxxxxx’s Procedural and Substantive Due Process Rights?  Yes and Yes

II.     Summary of the Arguments
Xx Xxxxxxxx argues that the petition to terminate her parental rights violates both the Fourteenth Amendment of the United States Constitution and Article I, Sections 1 and 8 of the Wisconsin Constitution regarding her equal protection and substantive due process rights. Xx Xxxxxxxx is denied equal protection under the law because of the disparate impact the child welfare system has upon African American families. Substantive due process is implicated in this case because of the arbitrary actions of the State in child removals. She further argues that the statutes as applied are void for vagueness and give the state undue discretion in terminating parental rights. 

To understand Xx Xxxxxxxx’s challenge of the petition against her and her family, this Court must look back into the history of child welfare law, the Adoption and Safe Families Act of 1997 (ASFA), the Wisconsin Indian Child Welfare Act (WICWA), systemic and historical racism in America, and the Family First legislation which was enacted in February of 2018 and is expected to be implemented in Wisconsin on October 1, 2021.  

After a discussion of the relevant history and impact of child welfare laws on African American families, Xx Xxxxxxxx will present the relevant facts of this case, procedural history and raise arguments challenging the constitutionality of the termination of parental rights statutes. Xx Xxxxxxxx believes the only remedy is for this Court to declare the statutes are unconstitutional and dismiss the petitions to terminate her parental rights. 

Xx Xxxxxxxx further argues that if the statutes are found constitutional, DMCPS should be required to demonstrate that they engaged in active efforts due to the disproportionate number of African American children in the child welfare system and destruction of Black families through child protective services. The treatment of Black children is similar to the history of the treatment of Native American children in the child welfare system. Thus, this Court should apply the active efforts standard as outlined in WICWA jury instructions 420, 422, and 424 to each of the grounds which requires showing proof of the nine activities listed in jury instruction 424 and Qualified Expert Witness (QEW) testimony from an individual who is knowledgeable in the family’s background, culture, and child-rearing practices.

III.    Historical context and current data are critical to deciding and understanding Xx       Xxxxxxxx’s constitutional challenge of the four TPR petitions.

A.          Historical Background of The Child Welfare System

The United States transformed its child welfare policies throughout the late 20th century alongside its efforts to eliminate social safety nets. In the early 1900s, states began providing support to single mothers, except African American single mothers.
 When the New Deal was implemented under President Franklin D. Roosevelt during the Great Depression, cash payments were allocated to families with children through the Social Security Act of 1935 -- except, once again, for Black families.


Major child welfare reform efforts gained traction in the 1960s. Children were placed in temporary housing through the foster care system and parents were treated through rehabilitative programs, though opportunities were often limited to white and abled families.
 This allowed child welfare agencies to address abuse and neglect without permanent removal in most cases.
 Soon, the protection of children received a new focus and federal and state governments created ways to punish parents for alleged abuse.
 The changes in the child welfare system happened in tandem with widespread political criticism of Black parents and families after the passing of the Civil Rights Act of 1964.
 As more welfare income opportunities became available to Black families and other underprivileged groups, many Americans began believing recipients were “cheating the system.”
 Media depictions and rhetoric from powerful political groups further influenced these stereotypes, and gradually, the stereotypes became a part of the public understanding of welfare programs throughout the 60s and 70s.
 

The Adoption Assistance and Child Welfare Act of 1980 (AACWA) began a new era in child welfare. With this law, the federal government aimed to provide funds for states in exchange for reducing the population of foster children and the time children spent in foster care. Instead of adoption and foster care, the federal government wanted states to focus on reunification.
 Under AACWA, child welfare agencies were required to use “reasonable efforts” to reunite families before making permanency determinations.
 AACWA’s focus upon reunification also opened up opportunities for kinship foster care, where a family’s relatives care for children who have been taken into state custody.
 The kinship foster care approach had already been relied upon by Black and African American families throughout history
, and the child welfare system of the early 1980s recognized this approach limited the trauma and disruption removal can have on children.
 Further, kinship arrangements were important to a child’s development in that evidence showed it created childrens’ “sense of family identity, self-esteem, social status, community ties, and continuity of family relationships.”
 

By the mid-1980s, American politicians feared the increasing costs of welfare and began cutting social programs in an attempt to encourage “individual responsibility.”
 Throughout this time, the news media, politicians, and health care professionals described parents with addictions and impoverished people in racialized terms such as “urban,” and “inner city,” and voiced their fears about African American parents’ ability to raise children.
 By 1996, the Clinton Administration signed the Welfare Reform Act into law which slashed the social safety net for poor families
 but kept funding for foster care and adoption assistance programs in place.
 From 1980 to 1995, “the number of children living in poverty increased 27.8%, from 11.5 million to 14.7 million.”

In response to perceptions about social safety nets and during the same period as the War on Drugs, the federal government eliminated the bulk of welfare benefits available to American families in the 1990s. The government then faced a conflict in its own policies. Treating poverty as an individual responsibility left children vulnerable to the same lack of access their parents had to welfare and social services. Instead of providing resources to the parents themselves, Speaker of the House Newt Gingrich and others argued that any funds going to mothers receiving welfare should instead go to the costs of adoptions and foster care of their children.
  Another concerning shift in perception of social safety nets came from political and media depictions of the “welfare queen” myth, which disproportionately maligned Black women.
 The stigmatization of welfare fell on the backs of Black parents and families and labeled them unfit to raise their own children.
 

Many of the same sentiments that existed when the Adoption and Safe Families Act of 1997 was put into effect exist today. On 3/19/21, reporters quoted Speaker Robin Vos after he was questioned about turning down 1.6 billion dollars from the federal government to expand access to health care through BadgerCare. Speaker Vos responded, "I think the State of WI has enough resources to be able to utilize, to make sure we have all of our priorities funded and we're not going to do it by expanding welfare. Trapping people in the life of poverty is not something that there's ever the right amount of money to do."
 The idea promoted by Vos is disputable. Social safety nets do not “trap” people into poverty, instead, they serve as a check for systemic inequities in our social structures and provide resources for parents to care for their children.

A combination of the 1980s and 1990s policy decisions opened the door to overhaul the child welfare system through the Adoption and Safe Families Act of 1997 (ASFA), which took a punitive approach to child welfare and family separation.

B.               The Enactment of ASFA and its Provisions

After eliminating much of the social safety net and seeing the number of children in foster care increase, Congress grew concerned that the previous child welfare laws focused too little on child safety and too much on family reunification.
 Congress formally turned away from the AACWA standard in 1997. Under AACWA, agencies could not immediately remove children upon an allegation of child abuse and had to provide services first. 

In response, Congress proposed the Adoption and Safe Families Act of 1997. Congress had four main goals when enacting ASFA: 1) remove the “reasonable efforts” for reunification requirement, which favored family preservation, 2) focus less on parents’ rights and more on child safety, 3) accelerate the time children are removed from foster care into permanent homes and 4) increase the number of children adopted.
 ASFA was adopted by Wisconsin via its Children’s Code in Chapter 48 of the Wisconsin Statutes.

Through ASFA, Congress allowed for children to be removed immediately after allegations of abuse or neglect.
 Only after removal would agencies have to make“reasonable efforts” to reunite the family under ASFA. While AACWA had no time limits, ASFA requires the state to file a petition to terminate the parent’s rights once the child has spent 15 months out of 22 in foster care, known as the 15 out of 22 months rule. ASFA also incentivized states to increase the numbers of adoptions for states to receive federal subsidies. To pay for it, Congress took money out of the Temporary Assistance for Needy Families block grant.
 

By creating this timeline for termination, which allows child welfare agencies to cease providing “reasonable efforts” and services at 15 months, Congress created a one-size-fits-all approach to child welfare. The new approach under ASFA failed to consider the difference between poverty-related neglect and abuse, left poor parents without the assistance they needed, and expedited the removal of children from their homes.

Congress created ASFA and its timelines under the Psychological Parent Theory developed by theorists Joseph Goldstein, Anna Freud, and Albert J. Solnit.
 The Psychological Parent Theory emphasizes the importance of children having permanency in their family structure.
 The theorists advocated for removal over family reunification to achieve permanency in instances of abuse.
 However, this theory did not consider the number of families who would be caught up in the child welfare system only due to poverty-related neglect and failed to recognize the importance of a biological family unit to a child.
 

Recently, researchers have found that school-aged children in the welfare system have better long-term well-being outcomes (including lower delinquency rates, lower teen birth rates, and higher earnings) when they are not placed in foster care compared to children who are placed in foster care.
 Another study found more brain activity indicators of flight-or-fight behavior among foster children.
 The researchers concluded that children of all ages are at risk of disrupted attachment to their caregivers and of “los[ing] the only source of security and comfort they had, however fallible or limited it was” when placed out of their home.
 When a child has a disruption in their attachment to a parent or caregiver, for example, by being placed in foster care, it can cause future behavioral issues that would not have existed if they had stayed in their own homes with their allegedly unfit parents.
 “The developmental risks of foster care,” according to the researchers, “show that more is needed than a physically safe family” and a child’s emotional and cultural needs must be met as well.
 Children do not need to sever previous attachments in order to form new ones. In fact, experts say children can develop stronger relationships if safeguarded from the grief and loss caused by family separation.
 The Psychological Parent Theory, over 20 years older than ASFA, took a narrow approach to child welfare and has faced scrutiny since by scholars and practitioners alike.

In adopting ASFA, Congress wanted to focus less on parents’ rights and more on child safety. However, the focus on child safety in practice became a focus on adoptions. Under ASFA, states like Wisconsin receive incentives for facilitating more adoptions from foster care.
 To receive the funds from Title IV-E, the states must terminate parental rights within 15 months from when the child is removed to foster care.
 States and child welfare agencies receive federal funding when they remove a child. From 2017 to 2019, Wisconsin child welfare agencies received  $2,653,500 in federal money for the number of adoptions they facilitated.
 Providing money to states for the number of adoptions incentivizes adoptions over family reunification. Child welfare agencies act as a closed loop: the agency removes a child, terminates the parents’ rights, and then receives federal money in order to remove another child from their home. The state loses money if it focuses on reunification under ASFA because there are no federal monies available for family reunification. As the 2017 Senate Finance Committee found, “profits [for the child welfare system] are prioritized over children’s well-being.”
 Wisconsin child welfare agencies then are incentivized to remove children and place them up for adoption.

To receive funds from Title IV-E, child welfare agencies including Wisconsin’s have to follow certain guidelines.
 For welfare agencies to be eligible for Title IV-E funds, the child must be in an out-of-home placement; have been removed from a family that is considered “needy” (based on measures in place in 1996 under the Aid to Families with Dependent Children [AFDC] program); have entered care through a judicial determination or voluntary placement; and must be in licensed or approved foster care placements.
 Wisconsin uses its federal funds differently compared to the national norm.
 Wisconsin spends a smaller proportion on out-of-home placements and a larger proportion on adoption and guardianship. Further, the state spends a smaller proportion (in comparison to other states) on preventative services and a larger proportion on out-of-home placements.

As an agency of the state, DMCPS has promised to provide parents and families “reasonable efforts” under ASFA via Wisconsin’s Children’s Code to assess a family’s situation, provide financial assistance, and provide services based upon the needs of the family.
 The agency must take steps to prevent removal from the home, return the child safely, or achieve the goal of a permanency plan.
 Reasonable efforts are not required if a court finds aggravated circumstances like chronic abuse of the children.

In 2017, the Family First Act was adopted in reaction to the problems created by ASFA. The Family First Act, which goes into effect in Wisconsin in October of 2021, aims to reduce agency reliance on foster care group homes and the use of congregate care. The measure’s proponents want the reallocated monies to create opportunities for parents with addictions and rely more on relative or kin placements for children removed from their home.
 However, Family First does not require states to provide services using Title IV-E funds; they must “elect” to do so, and the federal government will match a state’s contribution 50% from 2019 until 2026.
 This means that any state may not have to allocate the funds to provide more parental services or rely on relative care and may choose to opt out of the legislation completely. Due to the COVID-19 pandemic, Wisconsin postponed the implementation of Family First until October 2021.

C.
The Indian Child Welfare Act and Wisconsin’s Enactment 

The Indian Child Welfare Act (ICWA) was passed in 1978 when Congress declared: 

“It is the policy of this Nation to protect the best interests of Indian children and to promote the stability and security of Indian tribes and families by the establishment of minimum Federal standards for the removal of Indian children from their families and the placement of such children in foster or adoptive homes which will reflect the unique values of Indian culture, and by providing for assistance to Indian tribes in the operation of child and family service programs” 

(Pub. L. 95-608, § 3, Nov. 8, 1978, 92 Stat. 3069). 

At that time, Congress chose to intervene into state’s child welfare practices toward Native Americans after finding widespread abuse from protective services and disproportionate child removal into non-tribal homes, effectively causing a cultural genocide of Native American life.
 Since the law was passed, researchers have found that adverse effects and multigenerational trauma result from removal, which have lasting impacts on children and families today.
 While ICWA was a large step forward in child welfare, there is clearly still disproportionality for Native American children in foster care today.”
 

Wisconsin adopted ICWA via the Wisconsin Indian Child Welfare Act (WICWA)
. WICWA applies to out-of-home placements in Child in Need of Placement of Services (CHIPS) cases and in Termination of Parental Rights (TPR) proceedings. The law applies whenever an “Indian child,” or a minor person is a member of a federally recognized tribe or has a parent who is and the child themselves are eligible. WICWA requires that the State “shows that there has been an ongoing, vigorous, and concerted level of case work” and that “active efforts were made in a manner that takes into account the prevailing social and cultural values, conditions, and way of life” before terminating a parent’s rights. WICWA emphasizes the importance of culturally appropriate service providers and the role of extended families in determining the best interests of the child.

Under WICWA and the Wisconsin Children’s Code, all families are to receive “reasonable efforts” to avoid removal. After that determination, in WICWA cases, the Court further scrutinizes and takes a second look at the circumstances of a case and determines whether there were active efforts taken to keep the family together, whether removal will cause substantial damage to the child, and whether more culturally appropriate options are available to the family instead of removal, among other considerations.

WICWA contrasts with the Wisconsin Statutes 48.415(2) and 48.415(6), where the State is only required to make “reasonable efforts” to provide families with services and reunification. The State is not required to prove it has provided vigorous case work to families when determining placement of the child or regarding issues of parental fitness in cases outside of WICWA. In all non-WICWA cases, there is no emphasis on: 

· culturally appropriate service providers; 

· the role of extended families in determining the best interests of the child; 

· requirement of active effort case management from DMCPS; 

· QEW testimony from an individual who is knowledgeable in the family’s background, culture, or child-rearing practices; 

· or a determination of whether continued custody of the child by the parent is likely to result in serious emotional or physical damage to the child.

D.              Systemic Inequality for African American People in the United States

Although the history of African Americans in the United States is different than that of Native Americans, their experience is no less horrific when it comes to destruction of the family. African Americans have faced genocide, culturally and otherwise, throughout the history of the United States.  “Between the years of 1525 to 1866, 12.5 million people were kidnapped from Africa and sent to the Americas through the transatlantic slave trade.”
 As a result of this atrocity, free individuals were severed from their countries, families, and friends. They lost their abilities to maintain their original cultures, languages, and traditions while at the same time having foreign cultures, languages, and traditions imposed upon them.

The moment that slaves were brought to this continent, families were separated. As property, slaves had no legal recourse to prevent the forced separation of enslaved parents, an enslaved mother from child, child from enslaved father, or enslaved child from sibling. Slavery was an institution that not only denied African Americans’ rights but also attempted to strip them of their humanity. In 1857, the U.S. Supreme Court disallowed any recourse to breaking free from the bondage of slavery when it ruled that no black, whether in a free state or slave state, could become a U.S. citizen.
 Even after the abolition of slavery, laws were put into effect to restrict African Americans and prevent equal treatment. In 1865, the 13th Amendment to the U.S. Constitution outlawed slavery. However, the amendment allowed the leasing of prisoners for free labor. The exception led to the enactment in the 1860’s of Black Codes that allowed for the leasing out of black prisoners as free labor.
 The effects of those laws are felt today in the American legal system.
 

Even after the Civil War, the Supreme Court in 1896’s Plessy v. Ferguson ruled that “separate but equal” treatment of Black people and white people was constitutional. The ruling allowed the continuation of Jim Crow laws that required segregation in facilities such as restaurants, public transportation, restrooms, hotels, theatres, schools, etc. between Blacks and whites in the United States. Jim Crow laws were not outlawed until 1954.
 Further, African Americans were disenfranchised and were discouraged from exercising their voting rights through literacy tests and poll taxes up until the Civil Rights Act of 1965. For decades, African Americans have been the victims of at least 6500 extrajudicial lynchings.
 Scholars and researchers point out that Jim Crow laws and lynchings still exist in the United States, albeit in different forms, including through mass incarceration and brutality at the hands of police.
  

African American people and their communities carry the burden of mass incarceration and over-policing in Wisconsin and beyond.
 The mass incarceration of African Americans has resulted in vast numbers being removed from the community and, consequently, mothers and fathers from their children.  The disproportionality African American people face in the justice system is mirrored in the child welfare system, where African American families are more likely to face allegations of abuse and experience traumatic child removal. As one scholar wrote: 

“[The] state-sponsored dissolution of the African-American family is reminiscent of the ‘cultural genocide’ Congress spoke of when it said ‘an alarmingly high percentage of Indian families are broken up by the removal, often unwarranted, of their children from them by nontribal public and private agencies and that an alarmingly high percentage of such children are placed in non-Indian foster and adoptive homes and institutions.’ This state interference of African-American families via the child protection system also helps to maintain the disadvantaged status of African-American people in the United States. As such, the child welfare system not only inflicts general harms disproportionately on African-American children and families, but also a particular harm--a racial harm--on African-American people as a group.”

Ledesma, S., The Vanishing of the African-American Family, 9 Charleston L. Rev. 29, 35-36  (2014). Citations omitted.

Although studies show no relationship between race and child maltreatment, 1 in 2 Black families will be investigated for abuse.
 53% of Black children in the United States will be investigated as potential victims of child abuse by age 18, 16% higher than the rate for all children.

E.             The State of Child Welfare in Milwaukee
In Wisconsin, Black children are at least four times more likely than white children to see their parents’ rights terminated. Black parents are disproportionately affected by TPR compared to white parents.
 “In 2007, Wisconsin African American children were investigated for possible maltreatment at a rate 4.6 times that of White children. Whereas African American children made up 8.45 percent of Wisconsin’s child population, 24 percent of the reports that were investigated in 2007 involved African American children.”

Wisconsin child welfare agencies removed 3,478 children from their homes in 2018.
 Out of 3,478 removed children, 1,236 of those children were African American, which means that 35% of all children taken from their families in 2018 in Wisconsin were African American.
 African American children are only 11.1% of the state’s population of children, yet they make up 35% of the children taken away from their homes.
 In studies across the board, African American children are not more likely to be abused than white children. African American parents are not more likely to be maltreaters. There is no reason that African American families in Wisconsin face higher rates of child removal other than that individual agencies are exercising their discretion to remove African American children more often than they remove white children.

MILWAUKEE COUNTY DATA Adoptions during the Calendar year

	Race entered
	2015
	2016
	2017
	2018
	2019
	Grand Total

	American Indian/Alaskan Native
	6
	4
	10
	13
	8
	41

	Asian
	2
	 
	1
	 
	6
	9

	Black/African American
	132
	142
	153
	175
	141
	743

	Unable to Determine
	7
	5
	4
	10
	4
	30

	Unknown Race
	 
	 
	 
	1
	 
	1

	White
	76
	86
	79
	80
	65
	386

	Grand Total
	223
	237
	247
	279
	224
	1210


III.
STATEMENT OF FACTS AND PROCEDURAL HISTORY
1. Xxxxxxxx Xxxxxxxx is an African American mother of 7 children. 

2. On 1/22/18,  Xxxxxxxx had 5 children: Xxxxxxxx Xxxxxxxx - 7, Xxxxxxxx Xxx - 4, Xxxxxxxx Xxx Jr. - 2,  Xxxxxxxx Xxxxxxxx and his twin, Xxxxxxxx Xxxxxxxx - 6 weeks old.  Xxxxxxxx and her children lived with her mother and the children’s grandmother, Xxxxxxxx Xxxxxxxx at 2845 N. 57th St, in Milwaukee, WI. 

3. Xxxxxxxx’s parents, Xxxxxxxx and Xxxxxx Xxxxxxxx, advised DMCPS in years prior to 2018,  that they may have Indian heritage.  (The DMCPS investigation is still pending).

4. On 1/22/18, Xxxxxxxx was a stay-at-home mother with her 5 children. She did not have a substantiated record with CPS and did not have a criminal record.  

5. After the birth of her twins, Xxxxxxxx and Xxxxxxxx, Xxxxxxxx experienced medical complications and relied upon the assistance of adult relatives, as needed, to help care for her children.

6. At home, Xxxxxxxx could rely upon the support of her mother Xxxxxxxx and her two adult brothers, Xxxxxxxx Xxxxxxxx who was 23 and Xxxxxxxx Xxxxxxxx who was 21 years old. Xxxxxxxx’s family loved her children and were always willing to assist with caring for them and supervising them when called upon and their work schedules allowed.

7. Xxxxxxxx worked at the Family Dollar Store. Xxxxxxxx worked at Taco Bell. And, Xxxxxxxx worked at Ruby Tuesdays. 

8. On the afternoon of 1/22/18 Xxxxxxxx was away from home and visiting another family member with her father.  Xxxxxxxx was at work. This was the first time that Xxxxxxxx was away from her children since giving birth to the twins. Before leaving, Xxxxxxxx made arrangements to leave her children under the care and supervision of her adult and responsible brother, Xxxxxxxx.  

9. Unfortunately, while Xxxxxxxx was caring for the children, and occupied in another room  in the house, an accident occurred. Xxxxxxxx had picked up Xxxxxxxx and accidentally dropped him. Xxxxxxxx landed on his head and suffered a skull injury. 

10. Upon returning home and becoming aware of the extent of Xxxxxxxx’s injury, Xxxxxxxx immediately arranged transportation to take Xxxxxxxx to Children’s Hospital where he received the appropriate care and treatment.

11. Due to the injuries to Xxxxxxxx, the Division of Milwaukee Child Protection Services (DMCPS) conducted an assessment and placed all five of Xxxxxxxx’s children outside of their home under a protective plan.

12. When interviewed by a DMCPS Initial Assessment worker, Xxxxxxxx made a statement (that has been repeated in every subsequent Permanency Plan filed in these cases),  that talking to CPS is bad because, “White people be stealin’ y’all.” 
13. On 1/23/2018, the children were removed from Xxxxxxxx and placed in the home of their maternal, great aunt,Xxxxxxxx Xxxxxxxx (Xxxxx).

14. On 2/6/2018, the children were placed in temporary physical custody in the home of Xxxxxxxx.

15. On 2/8/2018, a Temporary Physical Custody hearing was held. The Court continued placement in the home of Xxxxxxxx.

16. On 2/8/2018, a Child in Need of Protection and Services Petition alleging Neglect was filed in respect to each of the 5 children. This was in spite of the fact that the injury to Xxxxxxxx was the result of an accident that occurred while Xxxxxxxx was away from home and the children were being supervised by a responsible adult. Prior to this event, Xxxxxxxx had never had a substantiated DMCPS referral.

17. While the children were in the home of Xxxxxxxx, Xxxxxxxx and Xxxxxxxx maintained contact with the children and continued to care for and support the children. Xxxxxxxx did not receive any financial support from DMCPS to care for the five new children in her care.

18. On 3/29/2018 during a home visit conducted by the Family Case Manager at Xxxxxxxx’s home, Xxxxxxxx informed DMCPS that she could protect the children. She indicated that she would like all five of the children placed with her and inquired about what she needed to do to start the process. (See 4/4/2018 Permanency Plan).

19. At this time, DMCPS observed and assessed Xxxxxxxx’s relationship with the children. They described Xxxxxxxx as having a strong bond with the children.

20. Additionally, Xxxxxxxx had relatives on both sides of her family who loved her children and were more than willing to provide help caring for them.

21. At a 5/10/2018 Settlement Conference Hearing, Xxxxxxxx entered a no contest plea to jurisdiction. The court took jurisdiction as to each child.

22. On 7/3/2018, DMCPS filed a Notice of Change of Placement seeking to remove the children from Xxxxxxxx’s home.

23. On 9/5/2018, the court granted the Change of Placement splitting the children into two households--the three oldest children together in one foster home and the twins together in another foster home.  At the same time, the CHIPS Court ordered the FCM to look into family placements with Xxxxxxxx and father’s sister, Xxxxx. As of this date, no home study report from DMCPS exists in the file.

24. On 10/22/2018, the court entered a two year supervision order, placing the children in two separate foster homes. 

25. The court ordered Xxxxxxxx to meet the following conditions of return of her children: Control your Drug or Alcohol Addiction; Understand How Your Drug/Alcohol Addiction Affects your Child; Control Your Mental Health; Always Supervise Your Child’s Needs Before Your Own; Have Age Appropriate Expectations of Your Child; Keep a Safe, Clean Home; Provide Safe Care for Your Child.

26. The court ordered DMCPS to make reasonable efforts to provide the following services to Xxxxxxxx: Protective Capacity Family Assessment; Psychological Evaluation and any recommended services; Supervised Visitation; Individual Therapy; Home Management; Parenting Services; AODA Assessment and any recommended services.

27. Xxxxxxxx appeared at many of the CHIPS court hearings to show her love and support for her grandchildren.

28. In November of 2018, Xxxxxxxx gave birth to her daughter Xxxxxxxx. DMCPS did an assessment for safety and determined it was safe for Xxxxxx to care for Xxxxxxxx’s needs. Xxxxxxxx and Xxxxxxxx were living in the home with Xxxxxxxx at the time of the safety assessment. (See 5/6/2019 Permanency Plan).

29. Although Xxxxxxxx was making progress with her ability to demonstrate safe parenting, as early as the Permanency Plan filed 11/29/2018, DMCPS recommended adoption as a concurrent permanency goal along with reunification. (See Permanency Plan filed 11/29/2018).

30. DMCPS also did a background check of Xxxxxxxx’s boyfriend and deemed him safe.

31. DMCPS noted that Xxxxxxxx has participated in Parenting Classes, worked with a Parenting Assistant, completed a Psychological Evaluation, and participated in therapy.

32. In November of 2019, DMCPS reunified Xxxxxxxx’s oldest child, Xxxxxxxx, with Xxxxxxxx.  DMCPS found no safety concerns in the home that Xxxxxxxx shared with Xxxxxxxx as she parented Xxxxxxxx and Xxxxxxxx.

33. At this time, Xxxxxxxx’s visits progressed from supervised to unsupervised visits with all 4 children still in foster care. Xxxxxxxx was also granted overnight visits from Friday to Monday with Xxxxxxxx starting in November of 2019. (See 7/24/2020 Permanency Plan). DMCPS noted that there were no major issues during the overnight visits. (See 2/27/2020 Permanency Plan).

34. The overnight visits ended with the start of the COVID-19 emergency in March of 2020.

35. In July of 2020, DMCPS continued to recommend adoption as a concurrent permanency goal along with reunification although Xxxxxxxx was continuing to make additional progress with her ability to demonstrate safe and appropriate parenting. (See Permanency Plan filed 7/24/2020).

36. On 8/4/2020, although Xxxxxxxx was continuing to make progress in meeting her conditions and the pandemic was raging, Termination of Parental Rights Petitions were filed in respect to each of Xxxxxxxx’s children remaining in a foster home placement.

37. On 1/21/21, Xxxxxxxx gave birth to her 7th child, Xxxxxxxx Xxxxxxxx.

38. Recently, Xxxxxxxx, Xxxxxxxx and Xxxxxxxx have also been removed from Xxxxxxxx’s care and are the subjects of a CHIPS petition.

39. Xxxxxxxx’s 7 children are now divided into three different foster homes in 3 different Wisconsin cities. 

40. DMCPS did not consider racial or ethnic factors when placing the children with 3 different white families. They also did not take demographic data into consideration when the 2 youngest children were placed in Xxxxxxxx, WI. (See Transcript testimony of Xxxxxxxx Xxxxxxxx Page 51 dated 3/5/21).

41. The demographic data for Xxxxxxxx, WI is: The 5 largest ethnic groups in Xxxxxxxx, WI are White (Non-Hispanic) (88.5%), Two+ (Non-Hispanic) (4.72%), White (Hispanic) (3.56%), Other (Hispanic) (1.85%), and Black or African American (Non-Hispanic) (0.833%). 0% of the people in Xxxxxxxx, WI speak a non-English language, and 99.4% are U.S. citizens.
42. There is a Change Of Placement motion pending that was filed by DMCPS for Xxxxxxxx and Xxxxxxxx to also move to the foster home in Xxxxxxxx, WI as the present foster home is not an adoptive resource for both children.

43. Xxxxxxxx has filed a Change of Placement motion (still pending) to remove the children from the foster care system and place them with her mother, Xxxxxxxx. Xxxxxxxx wants the best for her grandchildren and remains committed, willing and able to take placement and guardianship of her grandchildren. 

44. In addition to her mother, Xxxxxxxx has numerous relatives, all living in the Milwaukee area that are willing and able to support the children’s placement with Xxxxxxxx. The relatives include but are not limited to 4 maternal aunts, brothers and cousins. 

45. On 1/13/2021, SPD Client Service Specialist Xxxxx Xxxxx interviewed some of Xxxxxxxx’s relatives. A number of them shared negative experiences they had during contacts with DMCPS.

46. Xxxxx Xxxxxxxx, an aunt, has witnessed agents “talking down” to Xxxxxxxx.Xxxxxxxx was criticized for allowing one of the children to have a soda pop and was yelled at by Case Manager Xxxxx after one of the children received a dog scratch that needed stitches and did not notify the agency. She recalled an agent asking Xxxxxxxx to sign releases for Xxxxxxxx even though Xxxxxxxx wasn’t on any order at the time. Xx Xxxxxxxx shared that a supervisor did not condemn Xxxxxxxx’s treatment of Xxxxxxxx and ignored the mistreatment from subsequent case managers. DMCPS removed the children from Xx Xxxxxxxx’s care without any notice and while she was at work. 

47. Xxxxxxxx has indicated that Xxxxxxxx Xxxxxxxx said Black people were not educated and once referred to them as “you people.” He spoke to her as if she was illiterate and his supervisor refused to investigate her complaints about Xxxxxxxx.

48. Xxxxxxxx, a cousin, is a Xxxxx. He felt his involvement in the justice system fifteen years ago automatically caused DMCPS to deem him an inappropriate placement. He is very close to all of his nieces, nephews, and cousins. He recalled a humiliating experience when helping to transport the children for Xxxxxxxx. Upon arriving at the foster parent’s home, he was asked: “Why do you guys pick up the kids in something like this?” after he arrived in a van with rust on it.

49. Xxxxxxxx belongs to a very large close-knit, extended family. Xxxxxxxx comes from a family of X daughters who have all studied and worked hard to achieve success in their Milwaukee careers. All X sisters speak on the phone together or text back and forth on a daily basis.  The extended family including the sisters, their husbands, their children and their children’s children  (pre-Covid) shared Sunday dinners every week, celebrated all holidays together, worked together (formally and informally), shared difficult times and challenges, and supported each other when life required a “village.”  One family member commented that when the family gathers and Xxxxxxxx’s children are not present, it feels like death.

IV. 
ARGUMENT

A.         Terminating Xxxxxxxx Xxxxxxxx’s parental rights is a violation of equal protection.

1. 
The “reasonable efforts” standard under 48.415(2)(a) violates Xx Xxxxxxxx’s equal protection rights.

Xx Xxxxxxxx argues that the petition to terminate her parental rights violates both the Fourteenth Amendment of the United States Constitution and Article I, Sections 1 and 8 of the Wisconsin Constitution regarding her equal protection rights. “The equal protection clause of the Fourteenth Amendment ‘declares that no state shall “deny to any person within its jurisdiction the equal protection of the laws,”—meaning, of course, the protection of laws applying equally to all in the same situation.” Kentucky Finance Corp. v. Paramount Auto Exchange Corp., 262 U.S. 544, 550. (1923); Matter of A.M.K., 312 N.W.2d. at 847. Equal protection requires that legal classifications be justified by the applicable level of scrutiny. Caban v. Mohammed, 441 U.S. 380 (1979) (finding a law that on its face treated fathers and mothers differently violated equal protection).

2.
The difference in the effort that the State requires to maintain the unity of Indian Families under WICWA as compared to Non-Indian Families violates equal protection
Equal protection requires that similarly situated classes are treated the same, not differently. The “reasonable efforts” standard applied in 48.15(2) and the “active efforts” standard applied in WICWA violate equal protection because the statutes treat similarly situated families differently. Native American families, who fall under WICWA, are provided with “active efforts” from DMCPS in 48.028. This includes “ongoing” and “vigorous” case work that considers the familial structure, culture, and unique needs of Native American families. Id. On the other hand, families who are not eligible for tribal membership fall under 48.415, regardless of their protected class status by race. This means that African American families, Hispanic families, Asian families, white families, mixed racial families all receive merely “reasonable efforts” unless there is an indication that the family is eligible for tribal membership. 

The disparity between reasonable efforts and active efforts is stark: under WICWA’s active efforts, DMCPS must consider the specific needs of a family and provide “ongoing, vigorous, and concerted” case work and take attempts to keep the family together. Under the 48.415(2) reasonable efforts standard, DMCPS must only provide “conscientious” and “good faith” case work to provide services ordered by the court without a requirement for a placement with extended family. The difference between the two standards leaves the majority of families without the support they need to keep their family together.

Xx Xxxxxxxx in this case is not arguing that WICWA’s standards should be lowered to align with the standards of the Wisconsin statutes. Instead, Xx Xxxxxxxx argues that children and families should be receiving the same standard of “active efforts'' from Child Protective Services. Child Protective Services should be providing vigorous advocacy for children and should work to preserve the familial bonds and culture of all Wisconsin families. Determining that only some children are more deserving of culturally-appropriate placements and familial configurations ignores Wisconsin's wide array of racial, ethnic, and cultural backgrounds that also need preservation, especially African American families. As described above, the child welfare system has a disparate effect on African American families and exists today as a response to political shifts away from social security nets and more toward individual responsibility, leaving underprivileged groups without resources and without opportunity. DMCPS should be providing the same services and conscious consideration of identity and culture to all families it serves.

The definition of “reasonable efforts” from DMCPS is open-ended while “active efforts” from WICWA is not. In 48.415(2), the definition of “reasonable efforts” in the statute calls for an earnest and conscientious effort from an agency to take steps to provide the services. Under that definition, DMCPS could simply take a step to help a parent meet the orders of court, perhaps by giving them a piece of paperwork to fill out or a one-day pass for a bus trip, and that alone would be a reasonable effort if the agency claims good faith. DMCPS could the standard under Wisconsin’s Children’s Code by doing the bare minimum in cases outside of WICWA.

On the other hand, under the active efforts standard of WICWA, the agency must provide “remedial services and rehabilitation programs designed to prevent the breakup of the Indian child's family” and show “that those efforts have proved unsuccessful” before terminating a parent’s rights and placing the child in an adoptive home. This is a stark difference between the reasonable efforts standard of 48.415(2), where the agency must only take steps to help a family and parent meet court orders.

African American Wisconsinites face large racial disparities in child welfare, much like Native Americans faced before ICWA and WICWA were adopted. Xx Xxxxxxxx’s equal protection rights and her right to raise her children as she sees fit are being infringed upon by the disparate treatment of families who receive merely “reasonable efforts” from DMCPS instead of active efforts. One court described severing the parent-child relationship as “tantamount to imposition of a civil death penalty.”  Matter of Parental Rights to K.D.L and S.P.K., 58 P.3d 181 (2002). Active efforts are warranted in Xx Xxxxxxxx’s case because of the fundamental rights at issue regarding familial relations, parenthood, and the human toll of severing the bonds of a family.  

B. 
Terminating Xx Xxxxxxxx’s parental rights violates her equal protection rights because although 48.415(2)(a) and 48.415(6) is facially neutral, it is being applied selectively.
The respondent has the initial burden to show discrimination in a selective prosecution case. State v. Barman, 183 Wis.3d 180 (Ct.App. 1994); State v. Johnson, 74 Wis.2d 169, 174-75, 246 N.W.2d 503 (1976). The burden, once the respondent demonstrates a discriminatory purpose and effect, shifts to the State to show that the charging decision was a valid exercise of prosecutorial discretion. Wayte v. United States, 470 U.S. 598, 608 (1985); State v. McCollum, 159 Wis.2d 184, 195 (1990); State v. Barman, 183 Wis.3d 180 (Ct.App. 1994); State v. Johnson, 74 Wis.2d 169, 174-75, 246 N.W.2d 503 (1976). Although the Wisconsin Children’s Code statutory scheme is facially neutral, the law is applied in a discriminatory way through selective prosecution and therefore strict scrutiny must apply. Wayte v. United States, 470 US 598. See State v. McCollom, 159 Wis. 2d 184 (finding selective enforcement).  See State v. Kramer, 248 Wis. 2d 1009 (same). 

1) 
Wisconsin’s Children’s Code is being maintained for a discriminatory purpose.
Discrimination does not need to be the sole motive behind an enforcement decision—it must only be the motive “at least in part.” Wayte, 470 U.S. at 610. “It implies that the decisionmaker ... selected or reaffirmed a particular course of action at least in part ‘because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.” Personnel Administrator of Massachusetts v. Feeney, supra, 442 U.S., at 279, 99 S.Ct., at 2296. 

The issue of whether a particular legislative scheme is being maintained for discriminatory purposes is a finding that should be reviewed under the clearly erroneous standard. Rogers v. Lodge, 458 U.S. 613, 623 (1985) see also Pullman–Standard v. Swint, 456 U.S. 273, 287–88, 102 S.Ct. 1781, 1789–90, 72 L.Ed.2d 66 (1982). The Rogers court stated that deciding whether a discriminatory purpose exists demands a sensitive inquiry into any circumstantial and direct evidence of intent as may be available. Id. at 618, 102 S.Ct. at 3276 (citing Village of Arlington Heights v. Metropolitan Housing Dev. Corp., 429 U.S. 252, 265, 97 S.Ct. 555, 563, 50 L.Ed.2d 450 (1977)). The clearly erroneous standard applies here as to whether the state's action in investigating, arresting and charging the parent was motivated by an intent to discriminate on the basis of race. When faced with a claim of an equal protection violation based on impermissible race discrimination, courts must apply a strict level of scrutiny to the classification system at issue, asking whether the challenged classification system is narrowly tailored to serve a compelling government interest. Korematsu v. United States, 323 U.S. 214, 216 (1944), see also Loving v. Virginia, 388 U.S. 1, 17 (1967).
The course of action child welfare system decision makers take is often the systematic removal of Black children from their families based on accidents or because of policies that strip underprivileged groups of social safety nets that support impoverished people. In this case, many decision makers in the child welfare system selected or reaffirmed a course of action against the Xxxxxxxx family culminating in the filing of the petitions to terminate Xx Xxxxxxxx’s parental rights. 

The Wisconsin TPR statutes, enacted to abide by ASFA, are maintained for a discriminatory purpose based on the circumstantial and direct evidence of intent available regarding the implementation of the current child welfare scheme. Congressman Newt Gingrich clearly suggested an overhaul of the child welfare system was necessary because of “welfare queens,” a racialized term, and those deemed to be cheating the system. Gingrich and other politicians in the 1990s believed that by cutting assistance for needy families and funneling that money into child removal and adoption, the United States could save money. This perception still exists today, as described earlier from Speaker Vos. As cited previously, these policymakers fail to consider that such a focus on a parents’ “personal responsibility” ultimately harms children neurologically and jeopardizes their futures--the effects of which disproportionately burden Black children.

Further, DMCPS had a discriminatory purpose by ignoring the impact that race has on this case. The State in this case was motivated by a misguided attempt to minimize the family’s status as an African American family. At the 3/5/2021 Change of Placement hearing, Attorney Joseph Smith, Jr asked Case Manager Xxxxxxxx Xxxxxxxx the following questions and received the

following answers:

Q: Then we'll go back to the Xxxxxxxx decision. What is the racial and ethnic makeup of that community?

A: That has no bearing on any of our decisions. As far as placing children with one race or another, we don't judge placements on race or ethnicity. That's extremely illegal, and highly immoral as well.

. . .

Q: So what steps did you take to make sure that this placement was going to be sensitive to their racial and ethnic makeup?

A: As far as racial or ethnic makeup, as I've stated, we don't…

(See Transcript of Testimony of Xxxxxxxx Xxxxxxxx on pg. 50-51 of Transcript Dated 3/5/2021)
This claim
 is wrong for two reasons: First, DMCPS is required to consider race in cases involving Native American families. Second, negating the importance of racial and cultural identity is discriminatory in and of itself.
 Scholars and social work experts argue that minimizing or casting aside aspects of a person’s identity through “race-neutral” policies creates more problems
 “The goal of non-discrimination does not preclude the acknowledgement and importance of cultural differences.” 

Experts agree that the disparity in the child welfare system is driven by its infrastructure, institutional racism, organizational culture, limited availability of services, and the system’s disengagement with the communities it serves.
 The State’s intentions may be rooted in a duty to protect children, but that does not validate the State targeting a family and removing children from a home while minimizing and ignoring an important aspect of the family’s identity--their culture and race.

By ignoring the impact of race in this case, and refusing to take the family’s entire identity into account in its assessments, DMCPS acted discriminatorily. In fact, the lack of cultural sensitivity DMCPS has shown while interacting with Xx Xxxxxxxx’s family led many involved to feel dismissed. Family members felt they had experienced prejudice in their encounters with DMCPS. These instances are previously detailed in the facts section of this brief, numbers 45-49..

2)  
Wisconsin’s Children’s Code implementation has a discriminatory effect.

As discussed in the section regarding the racial disparities in child protective services, the data regarding African American children in the child welfare system in Wisconsin in the way state agency policies are implemented. 35% of all children taken from their families in 2018 in Wisconsin were African American while African American children only make up 11.1% of the population.
 Child welfare laws disproportionately affect African American children and parents. The system itself discriminates against Black families.

Strong families are the foundation for a strong community. When we remove children from parents, we remove children from their community. This has dire cultural consequences. For example, removing African American children from Black communities and placing them in white communities creates a host of issues including but not limited to: a lack of acknowledgment of the child’s identity; no established responses to instances of racism; no access to role models of the same race; among other problems that create trauma. 

For example, Black families have the experiences and cultural knowledge to teach children how to behave toward law enforcement officers while Black, known colloquially as  “the talk.”
 Xxxxxxxx, Xx Xxxxxxxx’s oldest child, received insights into a child welfare version of “the talk” at a very young age previously mentioned as number 12 in the facts.

A white family, without proper awareness and recognition of issues confronting Black children in the “real world” may not have the ability to help adopted Black children cope with the racism they will likely experience.
 Even “well-meaning, loving white adoptive parents'' may not understand or even perceive the significance. As discussed previously, many African American adults adopted into white families describe feeling as if their identities were de-emphasized by their white families, causing them to feel lost. The effect of child welfare system practices that ignore race and culture has a discriminatory effect caused by DMCPS’s practices.

Testimony from Xxxxxxxx Xxxxxxxx demonstrates that DMCPS agents are not adequately trained on the importance of cultural differences in the child welfare sphere. As discussed previously, minimizing or ignoring important racial and cultural differences does not help DMCPS support families. Some of Xx Xxxxxxxx’s children are slated to be adopted and move to Xxxxxxxx, Wisconsin into a white family in a predominantly white town nearly one and 1/2 hours away from their Milwaukee home and their extended family structure. Not only are Xx Xxxxxxxx’s children’s identities and overall well-being ignored in terms of placement, this family and other Black families are torn apart. This issue points to the problems underlying mere “reasonable efforts” toward families from child welfare agencies. Wisconsin’s Children’s Code was adopted to abide by ASFA, which was implemented for a discriminatory purpose. Merely requiring reasonable efforts creates a discriminatory effect on African American families in Milwaukee, including the Xxxxxxxxs.

V. 
48.415 2(a)2.a-b and 48.415(6)a-b are unconstitutional facially and as applied to Xx Xxxxxxxx.

“The constitutionality of a statute presents a question of law that the court reviews de novo.” In re Saryah M.M. 2015 WI App 13 quoting State v. Pittman, 174 Wis.2d 255, 276, 496 N.W.2d 74 (1993). “One attacking a statute on constitutional grounds has the burden of proving that it is unconstitutional beyond a reasonable doubt.” Matter of A.M.K., Wis. App., 312 N.W.2d 840 quoting Wisconsin Bingo Supply & Equipment Co v. Wisconsin Bingo Control Board, 88 Wis.2d 293, 301 (1979); Moedern v. McGinnis, 70 Wis.2d 1056, 1068 (1975), quoting State ex rel. Hammermill Paper Co. v. La Plante, 59 Wis.2d 32, 46 (1973).  Pg. 847. 

The void for vagueness doctrine exists to ensure statutes provide fair warning, delegate discretion in a manner that is permissible, ensure interpretations of the statute are not arbitrary or erratic, and allow for legitimate exercise of constitutional rights. County of Kenosha v. C & S Mgmt., Inc., 223 Wis.2d 373, 391–92, 588 N.W.2d 236 (1999). Grayned v. City of Rockford, 408 U.S. 104-108-09 (1972); See Matter of AMK, 312 N.W.2d 840; See Saryah M.M. 2015 WI App 13 (unpublished). A statute “need not define with absolute clarity and precision what is and what is not unlawful conduct.” Pittman, 174 Wis.2d at 276–77, 496 N.W.2d 74 (citation omitted). The case at bar differs from In re The Termination of Parental Rights to TLE-C v. S.E., 2020 WI App 39 because in that case, petitioner was making a fair notice argument. Xx Xxxxxxxx’s argument is that the statute’s definition of reasonable efforts delegates discretion to DMCPS in a manner that is impermissible, allows interpretations of the statute that are arbitrary or erratic, and inhibits the legitimate exercise of her constitutional right.

A.  The standard in 48.415(2) - 48.415(6) violates procedural due process because it impermissibly delegates discretion to DMCPS in taking “reasonable efforts” to follow the court orders which leads to arbitrary results. 
 A statute impermissibly delegates discretion when it “impermissibly delegates policy matters to… judges and juries for resolution and on an ad hoc and subjective basis, with the attendant dangers of arbitrary and discriminatory applications.” Grayned v. City of Rockford, 408 U.S. 104, 108–09 (1972), quoted in Village of Hoffman Estates v. The Flipside, 455 U.S. 489, 498 (1982). The language of 48.415(2) - 48.415(6) requires a finding by the circuit court that the relevant agency made reasonable efforts. The statute defines “reasonable efforts” as “an earnest and conscientious effort to take good faith steps to provide the services ordered by the court, taking into consideration the characteristics of the parent or child, the level of cooperation of the parent, and other relevant circumstances of the case.” The void for vagueness doctrine exists to ensure interpretations of a statute are not arbitrary or erratic. County of Kenosha v. C & S Mgmt., Inc., 223 Wis.2d 373, 391–92, 588 N.W.2d 236 (1999). Grayned v. City of Rockford, 408 U.S. 104-108-09 (1972); See Matter of AMK, 312 N.W.2d 840. 

Through the definition of “reasonable efforts”, individual agents are given discretion to decide how much a parent is cooperating. The definition gives agents complete power over parents. The agent’s efforts to provide services or assistance is based upon the case manager’s appraisal of the parent and how cooperative the parent is, and whether the parent’s “characteristics” are acceptable to the agency. A parent’s level of cooperation or characteristics is subjective. In some cases, an agent could find one parent was very cooperative while another agent could find the same parent was not cooperative. Or, perhaps one agent has many cases on their hands and cannot build the rapport with a parent that would create space for cooperation. These two likely scenarios have resulted in some parents receiving less “reasonable efforts” than other parents simply based upon the agent on their case and the agent’s subjective opinion of the parents’ cooperation. 

Considering the fact finder decides whether the agency provided “reasonable efforts” in any case, 48.415 asks juries and judges to consider the agency’s word on whether the agency provided all of the services they could for parents. If a parent attempted to prove that reasonable efforts were not taken, the agency could simply maintain that “other relevant circumstances” of the case or the parent’s cooperation were not sufficient for the agency to provide the services ordered by the court. It often becomes no more than a formality at hearings to find that an agency took reasonable efforts to prevent removal. This indicates that the State is able to demonstrate “reasonable efforts” almost automatically in nearly every case, regardless of whether they provided necessary services.

Xx Xxxxxxxx and her family to date have had four different case managers from DMCPS. This means that Xx Xxxxxxxx has had four different case managers whose standards she needs to meet, which may vary depending on the case manager. One case manager might get along with the parent, one might not, and with four case managers there is a constantly changing finish line. On top of that, the family has had to build new relationships with each case manager, taking away precious time and resources that could be used to reunify this family.

Xxxxxxxx Xxxxxxxx testified that there had been no impact from COVID-19 on DMCPS. (See Transcript of Testimony of Xxxxxxxx Xxxxxxxx on Page 22 of Transcript Dated March 5, 2021). However, during the last year DMCPS had to make dramatic changes to its procedures based on CDC and emergency state orders. DMCPS implemented remote videos to determine the safety of a home and family instead of in-person visits of home. Id. The agency also checks the statuses of children, conducts visits between parents and children, and holds its remote team meetings via video. Not considering access to technology issues, Mr. Xxxxxxxx’s claim that COVID-19 has had no effect on services is inconsistent with the changes DMCPS had to make to its own policies throughout the pandemic. When Xxxxxxxx Xxxxxxxx attempted to visit Xx Xxxxxxxx’s home in-person without providing notice to Xxxxxxxx Xxxxxxxx, he did so during the height of the pandemic in December 2020. The family was then deemed uncooperative.

Congresswoman Gwen Moore introduced a bill trying to stop the removal of children during this pandemic, quoting numerous child welfare leaders on the effects COVID-19 has had on families facing separation.
 COVID-19 clearly had an effect on this case, yet that did not suspend the arbitrary timeline or account for the many services that were interrupted. DMCPS did not account for the uncertainty of a global pandemic and its effect on families whose children have been removed.

In Xx Xxxxxxxx’s case, DMCPS agents were required to take her level of cooperation and “characteristics” into account when taking efforts to meet the court’s requirements. Xx Xxxxxxxx was cooperative with DMCPS according to its reports, which state that Xx Xxxxxxxx “continues to show progress and behavioral change” and indicated that she was willing to be provided services and cooperated with service providers. (pg. 12 of PPlan).  Xx Xxxxxxxx completed the required parenting classes and completed a psychological assessment. Yet even with these steps taken by Xx Xxxxxxxx, DMCPS determined that the children could not stay in the home and proceeded with filing TPR petitions because of the arbitrary timeline. The agent reported that “Xx Xxxxxxxx lacks the ability and motivation to provide necessary protective supervision and basic care to her children.” (13 PPlan). In fact, Xx Xxxxxxxx did not lack motivation to provide basic care to her children, she cooperated with the services provided by DMCPS and has taken significant steps to accomplish what was required by the court to keep her children.

The definition of “reasonable efforts” in the statute impermissibly delegates discretion to individual case managers to determine whether a parent is cooperative enough to receive services. A definition that provides discretion to the agency to determine whether a parent is cooperative or has the characteristics to receive efforts to meet the court’s standards delegates too much power to case managers on any given case. The statute is so unclear that one of the multiple case managers on Xx Xxxxxxxx’s case was able to claim that an in-home safety plan was insufficient without indicating as to why or noting any standards. In this case, DMCPS was ordered to make “reasonable efforts” to provide the services to Xx Xxxxxxxx including a family assessment, psychological evaluation, visitation, home management, parenting services, and substance abuse services. There is no dispute that Xx Xxxxxxxx received some services from DMCPS. However, there is no guidance for either the parents or DMCPS agents as to when the satisfaction of these services occur and allow for a mother to get her children back.

ASFA allows child welfare agencies to ask for an exception to its arbitrary timelines if there is a circumstance that prevents parties from reaching the goals of TPR. For example, DMCPS could ask for an exception when there is a global pandemic underway or if there is no permanent placement opportunity available. As of the filing of this motion, the issue of change of placement is still pending. However, DMCPS and the State are still pressing forward with a termination of Xx Xxxxxxxx’s parental rights. There is a fundamental problem with ASFA, the Children’s Code, and agency policies if, when no permanent solution is available and the mother is working toward reunification, the agency chooses to forgo requesting an exception and instead tears a family apart. 

There is a fundamental right to direct the upbringing of children. (Wisconsin v. Yoder, Meyer v. Nebraska, Troxel v. Granville, Santosky v. Kramer); further mentioned In re Zachary B, 678 N.W.2d 831, 836 (Wis. 2004). “The standards for a finding of unfitness in Wisconsin have long deferred, as much as possible, to parental rights.”Matter of A.M.K., 312 N.W.2d. at 846. Parental rights are a “basic right with which the state may not interfere absent a compelling reason for doing so and that the interest in ‘maintaining the integrity of [a] family unit’ is sufficient to rise to the level of a fundamental right which may not be invaded by the state on a mere rational basis test.” quoting Alsager v. District Court, 406 F.Supp. 10 (S.D.Iowa 1975) aff’d 545 F.2d 1137 (8th Cir. 1976).

Xx Xxxxxxxx’s constitutional right to parent is being infringed upon by this statute and the vague, arbitrary, and indiscriminate power it gives DMCPS and its agents. There are other decisions DMCPS could have made that would not have severed this family into three parts. A willing and able grandmother, Xxxxxxxx Xxxxxxxx, remains available for placement, yet the agency used unsubstantiated reports to DMCPS from years ago to deem her ineligible for placement. There are no second chances or opportunities to mature, grow, and learn from mistakes with DMCPS. They faulted Xxxxxxxx’s alliance with her daughter Xxxxxxxx to arbitrarily and wrongly determine that Xxxxxxxx was not worthy of consideration to parent her grandchildren. Xxxxxxxx attended court hearings, supported her daughter, provided a safe and stable environment and bonded with her grandchildren, but the District Attorney and Guardian Ad Litem still questioned whether she was sufficiently involved in her grandchildren’s lives. (Transcripts 2/10/21 pg. 13-19; 2/3/2021 pg. 38-40). 

The Xxxxxxxxs are a close-knit multigenerational family, and the family functions through a “village” approach to raise the children. Xx Xxxxxxxx lives with her mother and before 3/26/21, three children lived at home with her. But for some reason, the twins and Xxxxxxxx and Xxxxxxxx could not be there, despite Xxxxxxxx Xxxxxxxx, Xx Xxxxxxxx’s mother, being a willing and safe placement. Foster care licensure is not the issue becauseXxxxxxxx Xxxxxxxx, Xx Xxxxxxxx’s aunt and a previous placement for the children, is not licensed and was not when she served as a placement for the children. The decisions made by DMCPS in this case regarding where Xx Xxxxxxxx’s children could live and where they could not demonstrate that the agents use their discretion to make arbitrary decisions that infringe upon Xx Xxxxxxxx’s constitutional right to direct the upbringing of her children. 

Xx Xxxxxxxx, by all accounts and demonstrated in DMCPS’s reports, is a loving mother. The decision to remove her children from her care was in error, and further, the standards put in place by the ASFA and Wisconsin TPR laws impermissibly burden her constitutional right to direct the upbringing of her children. The agency applies the ASFA timelines and standards to remove more children from parents instead of assessing a parent’s needs, building on the parent’s strengths, and then wrapping supportive services around the family. The real focus should be on minimizing the trauma caused by separation and providing resources to create stable environments for children. In the Permanency Plan, DMCPS indicates that the trauma of removal from her family has had a profound effect on Xxxxxxxx, who now requires treatment.

B.
The reasonable efforts standard under ASFA, enacted via Wisconsin’s Children’s Code, violates Xx Xxxxxxxx’s substantive due process rights because it is arbitrary and wrong. 

“The right of substantive due process protects against a state act that is arbitrary, wrong or oppressive, regardless of whether the procedures applied to implement the action were fair.” P.P., 279 Wis.2d 169, ¶ 19, 694 N.W.2d 344 (citing Kelli B., 271 Wis.2d 51, ¶ 19, 678 N.W.2d 831). Substantive due process protects against government action that is arbitrary and wrong regardless of procedural protections in place. See Zachary B., 271 Wis.2d 51 (applying strict scrutiny because of liberty interest in parenting child); See Max G.W. 293 Wis.2d 530 (addressing CHIPS). Substantive due process requires that when a statute adversely affects fundamental liberty interests, the statute must be narrowly tailored to advance a compelling interest that justifies interference with fundamental liberty interests. Kelli B., 271 Wis.2d 51, ¶ 17, 678 N.W.2d 831 (citation omitted). Termination of a parent’s rights implicates a fundamental liberty interest and is therefore subject to strict scrutiny. Monroe County Department of Human Services v. Kelli B., 2003 WI App 88, 263 Wis.2d 413, ¶8, 662 N.W.2d 360, citing Winnebago County DSS v. Darrell A., 194 Wis.2d 627, 639, 534 N.W.2d 907 (Ct. App. 1995). While the state has a compelling interest in protecting children from unfit parents, the state is required to “establish a parent’s unfitness” to justify its termination of the parent’s rights. Kelli B., 263 Wis.2d 413, ¶8. 

In the case at hand, DMCPS made an arbitrary decision for Xx Xxxxxxxx and her children. ASFA and the Wisconsin Children’s Code states “When an in-home safety plan is sufficient, feasible, and sustainable: reasonable efforts to prevent removal should be required.”  (Adoption and Safe Families Act (ASFA), 45 C.F.R. 1356.21(b)(1); WI 48.415(2)). Here, a home safety check was sufficient, feasible, and sustainable for three of Xx Xxxxxxxx’s children, yet no efforts were made to move the other four children home. If DMCPS was concerned about safety at home, Xxxxxxxx, Xxxxxxxx and Xxxxxxxx would never be allowed to remain. There are no substantiated referrals against Ms Xxxxxxxx, nor does she have a criminal record. Xx Xxxxxxxx does have, however, a solid family support network for herself and her children. Yet, DMCPS has actively removed her children from her care, her family’s care, and retained them in foster care. 

DMCPS wrote in its report that “due to ASFA timelines, a concurrent plan [for adoption of the twins, Xxxxxxxx, and Xxxxxxxx] had to be put into place.” Using a timeline alone to remove children from their parent’s care, especially when some siblings are not being removed, is unreasonable and shows how these decisions under a reasonable efforts standard can lead to arbitrary results. When a parent is meeting the requirements of a court and by all indications will be able to bring the children back into his or her care, a timeline that does not take into account that family’s particular circumstances is a timeline for timeline’s sake. The 15 out of 22 months timeline has nothing to do with abuse or neglect, because Xx Xxxxxxxx was allowed by DMCPS to care for Xxxxxxxx and Xxxxxxxx at the time of filing. Instead, the timeline is only in regards to the length of time the children have been unable to live with their mother. 

Xx Xxxxxxxx expressed that she was overwhelmed with her children and needed support after Xxxxxxxx was hurt at the hospital. Instead of providing that support, DMCPS removed the children from her care and placed them in foster care. (PPlan 18). Once the children were placed in foster care, the foster parents, subsidized by DMCPS, placed the children in daycare. Xx Xxxxxxxx did not have the opportunity for daycare for her children, which would have alleviated some of the stress of raising her children. Instead of providing a daycare option for a couple of days a week for Xx Xxxxxxxx, DMCPS removed the children from the home to place them with another family and then covered day care costs.

DMCPS and the State provide all the children and the foster placements with these benefits, according to Xxxxxxxx Xxxxxxxx in a 1/26/21 email:

· Xxxxxxxx/Xxxxxxxx Xxxxxxxx in Ashley Xxxxxxxx’s care:

· WIC: both children,

· Daycare stipend: $1086 per child ($2100ish for both)

· Care4kids insurance: both children

· Foster care rate: $520 per child ($1040 for both children)

· Xxxxxxxx/Xxxxxxxx in Robin/Eric Williams care:

· Food Share for entire household

· Wrap Around for Xxxxxxxx , crisis worker

· Daycare Stipend: $500-600 for both children

· Insurance: Badgercare for both children

· Foster care rate: Xxxx $1,100ish per month, Xxxxxxxx: $620ish per month

Xx Xxxxxxxx, on the other hand, only receives WIC benefits for the children who have not aged out, Food Share, and health insurance. She receives no benefits from DMCPS. She receives no day care stipend, no money to go toward caring for the children and raising them, and no support from the state in keeping her family together. Xx Xxxxxxxx and her children are left to fend for themselves because of misguided “personal responsibility” policies.

  Under ASFA, Wisconsin, like other states, has adopted a paradox in its child welfare scheme: instead of offering monetary support for necessities to families, the state removes the child and gives monetary support to licensed foster parents. If the Xxxxxxxx family received the monetary support the foster families receive, Xx Xxxxxxxx would likely not be in court today. Further, the ASFA goal of family reunification would have been achieved. But because of a lower threshold standard of reasonable efforts the State can remove Black children from their homes and provide money to white families in white communities to take care of children who already have established families.

Xx Xxxxxxxx faces scrutiny from DMCPS because she has a hard time getting transportation to her therapy meetings. From this case’s inception, transportation has always been a basic challenge for Xx Xxxxxxxx.  Instead of offering reliable transportation or creating the opportunity for Xx Xxxxxxxx to get reliable transportation, she is chastised for presenting at the meeting in the car of someone who is not approved by DMCPS (PPlan 19). While the caseworker is impressed by how Xx Xxxxxxxx has “made progress in identifying safe individuals to be around her kids and can problem solve how to meet their needs” DMCPS still determines she cannot have all of her children in her care, her family’s care, or even in Milwaukee.


The situation for Xx Xxxxxxxx becomes more confusing with the irrational decisions the agency has made regarding each individual child in the home. Xx Xxxxxxxx’s oldest, Xxxxxxxx, was returned, Xxxxxxxx and Xxxxxxxx were at home, but the other children stayed in foster care. Xx Xxxxxxxx was deemed by DMCPS to be fit to raise her oldest child Xxxxxxxx and her youngest children Xxxxxxxx and Xxxxxxxx before 3/26/21, but simultaneously not fit to raise Xxxxxxxx, Xxxxxxxx, Xxxxxxxx, and Xxxxxxxx. The decisions DMCPS made in removing some siblings but not others, allowing some siblings back but not others, is exacerbating the harm and trauma of separation that already exists. Xx Xxxxxxxx has been placed in the position of explaining to her children why their own brothers and sisters cannot be raised by their mother. This inflicts pain on both Xx Xxxxxxxx and her children, yet DMCPS justifies its actions by stating it provided reasonable efforts and can make arbitrary determinations about the children’s placement. ASFA puts parents’ rights in opposition to children’s rights when the two are intertwined. A child has just as much of a right to maintain the bonds with their biological family as a child has to be taken away from abusive situations.

VI. REMEDIES
Xx Xxxxxxxx requests this Court find the TPR statutes unconstitutional under both claims of equal protection and as a remedy, dismiss the petitions to terminate her parental rights because it treats similarly situated persons differently based upon whether they are Native American. 

Xx Xxxxxxxx’s due process right is implicated by DMCPS and the Wisconsin Children’s Code. The statute is void for vagueness because it impermissibly delegates discretion to DMCPS to determine what “reasonable efforts” is. Because the Wisconsin legislature adopted ASFA and its “reasonable efforts” standard for DMCPS when following court orders, the agency is minimally scrutinized as to what services or opportunities it provides to support parents and Xx Xxxxxxxx. This violates Xx Xxxxxxxx’s substantive due process rights, leading to arbitrary and wrong decisions that sever familial ties. Xx Xxxxxxxx’s fundamental rights as a parent are infringed upon and her familial bonds are threatened. The due process violations require dismissal of the petitions.

If this Court does not dismiss, Xx Xxxxxxxx asks that DMCPS be required to establish that it used “active efforts'' to reunite the family. This Court should apply the active efforts standard from the Wisconsin Indian Child Welfare Act (WICWA), as outlined in WICWA jury instructions 420, 422, and 424 to each of the grounds in this case due to the disproportionate number of African American children in the child welfare system and destruction of Black families through child protective services. This includes instruction regarding whether culturally appropriate service providers were offered to the family; whether extended family was consulted regarding the best interests of the children; whether DMCPS provided active, effortful case management; admission of Qualified Expert Witness Testimony from individuals who are knowledgeable in the family’s culture and child-rearing practices; and a determination of whether continued custody of the children by the mother is likely to result in serious emotional or physical damage.

Finally, Xx Xxxxxxxx requests an evidentiary hearing and the opportunity to present expert witnesses related to the issues raised in this motion and brief in support of motion.
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