	STATE OF WISCONSIN        CIRCUIT COURT

                                                      BRANCH 
	    COUNTY
	

	In the 

	

	NOTICE OF MOTION AND MOTION FOR SEVERANCE



NOTICE
TO: 
[petitioner]

PLEASE TAKE NOTICE that the Respondent, [name], by counsel, [name], will bring the following Motion for Severance before the Honorable [name] at the [county] County Courthouse, [address], at a date and time to be set by the Court. 
MOTION


The Respondent, [name], by counsel, [name], respectfully moves the Court, for an order, pursuant to ch. 48, Wisconsin Statutes, and Wis. Stat. §§ 803.06(1), 805.05(2), for severance and separate determination of his claims and issues
 from those of the respondent mother in the above-captioned matters. 


Grounds for this Motion are as follows: 

1. The Court may, “in furtherance of convenience or to avoid prejudice,” order separate trials of any claim. See Wis. Stat. § 805.05(2); see also Waukesha County Dept. of Soc. Serv. v. C.E.W., 124 Wis. 2d 47, 60-61, 368 N.W.2d 47 (1985) (applying civil procedure to TPR cases); see also Wis. Stat. § 803.06(1) (permitting a court to proceed with separate trails for separate parties); see also In the Interest of: T.M.S., 152 Wis. 2d 345, 362, 448 N.W.2d 282 (Ct. App. 1989) (affirming a trial court’s discretion to oversee either separate or joined cases against each parent in TPR proceedings). 

2. The County alleges that [name] is unfit pursuant to Wis. Stat. § 48.415(6)—that he failed to assume parental responsibilities of each child. See Petition for Termination of Parental Rights, In the Interest of: [name], Case No. XX-TP-XX at 1 ([date]) (on file with the Court). In contrast, the County alleges that the other parent is unfit pursuant to Wis. Stat. § 48.415(2)—that the children are in continuing need of protection or services. See Petitions. 

3. [name] asserts that severance of the claims against the respondent mother and the respondent mother will be advance principles of judicial efficiency and convenience, even if severance would require separate trials. Given that the claims against each parent are unique and mutually exclusive, it will be confusing, complicating, and will require constant reminders/re-direction to try these cases together; to wit, to bombard a jury of laypersons with two separate legal standards, with separate, complicated and detailed jury instructions, and to then ask those laypeople to take days’ worth of testimony (not otherwise divided or categorized to one parent or one legal standard) and apply such testimony to different people and different legal standards. 

Indeed, with regard to the respondent mother, the jury will be asked the following questions: 

1. Has (each child) ben adjudged to be in need of protection or services and placed outside the home for a cumulative total period of six months or longer pursuant to one or more court orders containing the termination of parental rights notice required by law?  If the answer to question 1 is “yes,” answer the following question: 
2. Did the Dane County Department of Human Services make a reasonable effort to provide the services ordered by the court? If the answer to question 2 is “yes,” answer the following question: 
3. Has the parent failed to meet the conditions established for the safe return of the children to the parent’s home? [NOTE: If the child has been placed outside the home for less than 15 of the most recent 22 months, give the following: If the answer to question 3 is “yes,” answer the following question: 
4. Is there a substantial likelihood that the parent will not meet these conditions by the date on which the children will have been placed outside the home for 15 of the most recent 22 months, not including any period during which the child was a runaway from the out of-home placement or was residing in a trial reunification home?

University of Wisconsin’s Continuing Legal Education for Wisconsin, 2019 Wisconsin Jury Instructions-Children 324, Involuntary Termination of Parental Rights: Continuing Need of Protection or Services [Wis. Stat. § 48.415(2)(a)], 2019 Wisconsin Jury Instructions-Juvenile, (2019) (hereinafter, “WI JI-Juvenile-324”).    

In contrast, with regard to the other parent, the jury will be asked the following: 

1. Has the parent failed to assume parental responsibility for the children, after knowing or having reason to believe that he was the children’s father? 

In determining when a father had reason to believe he was the father of the child, you may consider the circumstances of and likelihood of conception; what efforts, if any, he did or reasonably should have undertaken to establish whether a child was conceived; his knowledge or lack of knowledge of the birth of the child; whether he did or did not file a declaration of paternal interest; his efforts or lack of efforts to establish paternity or assist authorities in establishing paternity; what efforts others, including the mother, relatives, child support enforcement or child welfare authorities made to establish paternity or apprise him of his paternity; his knowledge or lack of knowledge of those efforts; his responsiveness or lack of responsiveness to those efforts; any information that would lead him to believe that he was not the father of the child; any efforts to preclude him from determining that status or of the existence of the child and all other evidence bearing on that issue. The term "substantial parental relationship" means the acceptance and exercise of significant responsibility for the daily supervision, education, protection, and care of (child). Substantial parental relationship is assessed based on the totality of the circumstances throughout the child's entire life. In evaluating whether (parent) has had a substantial parental relationship with (child), you may consider factors, including, but not limited to, whether (parent) has expressed concern for or interest in the support, care, or well-being of (child), whether (parent) has neglected or refused to provide care or support for the child, whether (parent) exposed the child to a hazardous living environment, whether, with respect to a person who is or may be the father of the child, the person has expressed concern for or interest in the support, care, or well-being of the mother during her pregnancy, and all other evidence bearing on that issue which assists you in making this determination. You may consider the reasons for the parent's lack of involvement when you assess all of the circumstances throughout the child's entire life.

University of Wisconsin’s Continuing Legal Education for Wisconsin, 2019 Wisconsin Jury Instructions-Children 346A, Involuntary Termination of Parental Rights: Failure to Assume Parental Responsibility [Wis. Stat. § 48.415(6)(a)], 2019 Wisconsin Jury Instructions-Juvenile, (2019) (hereinafter, “WI JI-Juvenile-346A”).    
[name] asserts that such a task is so daunting for the same group of laypeople that it would actually serve judicial efficiency and economy to separate the trials so that no single group of jurors is faced with too burdensome and complicated a task to accomplish in a reasonable period of time. Indeed, it would be far simpler for the jury and efficient for that jury’s decision-making process to break up the legal standards and respondents into separate actions. 

4. [name] also asserts that severance is necessary to avoid prejudice to Mr. Wagner’s defense. [describe circumstances of adversarial relationship between parents] 

While [name] cannot, at this stage of discovery, anticipate every such hypothetical instance in where such issues may arise, he will seek to prevent any party from introducing into evidence the substance of his criminal offenses as irrelevant to whether he failed to assume parental responsibilities of either child, and he anticipates that the respondent mother may object to such a request in case she wishes to present such evidence in her defense—as such, the two respondents should not be in a position whereby they are pitted against each other when both defending against an infringement of their constitutional liberty interests. Instead, each respondent should be allowed to advocate for his/her defense without regard of how it might affect the other’s. No respondent in a TPR proceeding should play quasi-prosecutor in the other parent’s case, as that would clearly inhibit or mitigate the parent’s right to present his/her fullest defense.
 
Dated at ________, Wisconsin, this ____ day of 

Respectfully submitted, 

/Electronically signed by/

________________________________________

[name]
State Bar No. 

Attorney for 

[address]
[phone] 
Email: 
� Respondent moves for a separate jury trial and, if one/both parents are found unfit at any jury (or court) trial, separate disposition hearings. 


� A parent has a due process right to present his/her fullest and complete defense in TPR proceedings. See, e.g., Brown County v. Shannon R., 2005 WI 160, ¶¶ 63-65, 286 Wis. 2d 278, 706 N.W.2d 269. 
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