	STATE OF WISCONSIN        CIRCUIT COURT

                                                      BRANCH 
	    COUNTY
	

	In the 

	

	NOTICE OF MOTION AND MOTION TO DISMISS



NOTICE
TO: 
[petitioner]

PLEASE TAKE NOTICE that the Respondent, [name], by counsel, [name], will bring the following Motion to Dismiss before the Honorable [name] at the [county] County Courthouse, [address], at a date and time to be set by the Court. 

MOTION

The Respondent, [name], by counsel, [name], respectfully moves the Court, pursuant to Wis. Stat. §§ 48.255(3), 48.297(2) and applicable case law, for an Order dismissing the Petition filed in this matter on or about [date], for the face of such Petition fails to allege facts that, if true, would constitute probable cause that the above-captioned child is in need of protective or services pursuant to Wis. Stat. § 48.13.  

Further grounds for this Motion are as follows:   

1. A petition alleging that a child is in need of protection or services must contain “reliable and credible information which forms the basis of the allegations necessary to invoke the jurisdiction of the court and to provide reasonable notice of the conduct or circumstances to be considered by the court together with a statement that the child is in need of supervision, services, care or rehabilitation.” Wis. Stat. § 48.255(1)(e). If a petition fails to allege such information, the Court shall dismiss it. See Wis. Stat. § 48.255(3). 
2. The principles that apply to the sufficiency of petitions in juvenile court proceedings (and with regard to CHIPS petitions) are the same as those that apply in criminal complaints. In the Interest of Courtney E., 184 Wis. 2d 592, 601, 516 N.W.2d 422 (1994); Sheboygan County v. D.T. (In the Interest of L.A.T.), 167 Wis. 2d 276, 283, (Ct. App. 1992). A pleading in juvenile court must recite the “essential facts” constituting the basis for the action, specifically including what is alleged, who is charges, when and where this activity is alleged to have taken place, why the action is brought, and who makes the allegations. Sheboygan County v. D.T., 167 Wis. 2d at 283. This information is necessary to provide the parent with reasonable notice to plead and make a defense. See Wis. Stat. § 48.255(1)(e). Conclusions are insufficient to form a basis for a finding of probable cause. Courtney E., 184 Wis. 2d at 601. 

3. In this case, the Petitioner alleges that [child’s name] is a child in need of protection or services. Petition for Protection or Services (Chapter 48), In the Interest of: [name], Case No. XX-JC-XX ([date]) (on file with the Court and hereinafter, “Petition”). Specifically, the Petitioner alleges that [child] is at risk of abuse and at risk of neglect. Petition at 1. 

4. For a child to be at risk of abuse pursuant to Wis. Stat. § 48.13(3m), there must be “reliable and credible information that another child in the home has been the victim of such abuse.” Wis. Stat. § 48.13(3m). The elements of this CHIPS ground are further explained in the standard jury instructions, which describe two question or the fact-finder. Specifically, for Lucas to be in need of protection or services under this ground, the fact-finder must find, by clear and convincing evidence, that: a) reliable and credible information exists that another child in the home of Lucas has been the victim of abuse, and b) Lucas is at substantial risk of becoming the victim of abuse. See University of Wisconsin’s Continuing Legal Education for Wisconsin, 2019 Wisconsin Jury Instructions-Children 222, Substantial Risk of Physical Abuse [Wis. Stat. § 48.13(3m)], 2019 Wisconsin Jury Instructions-Children (2019) (hereinafter, “WI JI-Children-222”).    

5. For a child to be at risk of neglect pursuant to Wis. Stat. § 48.13(10m), there must be “reliable and credible information that the child’s parent . . . has neglected, refused or to been unable for reasons other than poverty to provide necessary care, food, clothing, medical or dental care or shelter so as to endanger seriously the physical health of another child in the home.” Wis. Stat. § 48.13(10m). The elements of this CHIPS ground are further explained in the standard jury instructions, which describe two question or the fact-finder. Specifically, for Lucas to be in need of protection or services under this ground, the fact-finder must find, by clear and convincing evidence, that: a) reliable and credible information exists that Lucas’s parent neglected, refused, or was unable for reasons other than poverty to provide necessary [care, food, clothing, medical or dental care, or shelter] for another child in the home so as to seriously endanger the physical health of that other child, and b) that Lucas’s parent is at substantial risk of neglecting, refusing, or being unable for reasons other than poverty to provide necessary [care, food, clothing, medical or dental care, or shelter] for Lucas so as to seriously endanger his physical health. See University of Wisconsin’s Continuing Legal Education for Wisconsin, 2019 Wisconsin Jury Instructions-Children 225, Substantial Risk of Neglect, Refusal, or Inability to Provide [Wis. Stat. § 48.13(10m)], 2019 Wisconsin Jury Instructions-Children (2019) (hereinafter, “WI JI-Children-225”).    
6. In its Petition, [specific information about why there is no probable cause]
WHEREFORE, for the above-stated reasons, the Respondent respectfully requests that the Court dismiss the Petition in the above-captioned matter for failing to allege any facts that, if true, could justify jurisdiction under Wis. Stat. §§ 48.13(3m) or (10m).

Dated at ________, Wisconsin, this ____ day of 

Respectfully submitted, 

/Electronically signed by/

________________________________________

[name]
State Bar No. 

Attorney for 

[address]
[phone] 
Email: 
1

